
L-1116?.. to 44
~~ : File No: V2(30)109/AHD-lll/2016-17/Appeal and
V2(30)110/AHD-111/2016-17/Appeal

~ ~~ 'fr'@TI :Order-In-Appeal No.: AHM-EXCUS-003-APP-055-17-18 and
AHM-EXCUS-003-APP-054-17-18
~ Date :25.07.2017~ ffl c#l" cnfmr Date of Issue: 21· o7·/7
~ YcfITQ@R ~ (~) IDxT -cnfm
Passed by Shri Uma Shanker Commissioner (Appeals )Ahmedabad

3Irzgaa, €ta war zyen, 3srarqlz-Ill 3ll~cfdlc1ll IDxT ~
pe rz i ft: . a@fwr

#sta3rg srtre
0/0 THE ci6MMISSIONER(Ah'PiALS); CENTRALTAX;

¢Ci14&9g~~ . t,Fioor; _C~ntral Excise Buikling,.
sataisfl je"i" ; Nye#itPoyechihier

±..cs "...-.

0
Arising out of Order-in-Original: 39/D/2008-09 Date: 04.03.2009 and Order-in-Original:
300/D/2007-08 Date: 24.03.2008 Issued by: Deputy Commissioner, Central Excise,

. _Din:Kalol, G'nagar-111.

3l 4~ crl c6 d f 'Cfci · !,I fct cl I cfl cf>T ~ -qcf -qm
Name & Address of the Appellant & Respondent

M/s. Theo Pharma (P) Ltd.

at{ a4fa za 3r#ta arr arias arr aware at as sum?gr a fa zqenferf #ta
4alg n er 3rf@at at arft ur gr?ru 3rd Jgo 'flcnfil % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : ·

,1=f!W x-Jxcblx 'cpf~aTUT 3lNcR :
Revision application to Government of India :
(41) ah4la Gara zyca arf@fr7, 1994 c#l" tITTT 3@l'@ ~~~ l=fl1IBT cB' 6fR it
~ tITTT cBl" '3l=f-tITTT cB' ~~ ~ cB' 3W'@ g+teru 3mat '3ra vRra, Ta 0I,
f@qa +ianu, ua fmmt, #sf ifkra, flat tr 'l'.fcA, x=i'ffG mf, fact : 110001 cBl"
41 aft afe I

(i) · A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Departmentof Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) m?t ~ c#l" mfr[ #h a ft zrR cbl-!i@ll-i xf fcRTr '}jU;jgllllx m 3Rl qjffi@l-i
it m fa4t amt au qsgrrr # ma ura z f it, m fcRTr '}J

0-sii11x m~ it
"cf% cffi fcRTr cbl-!'l(sll-i it m fcRTr 'f1U"51lll'< -q 'ITT~ 4fa #hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ra are fa4 T, zu ro1 it Raffa mTa u qr ml a Raf#fut # suir ye
~~ 'C!x '3¢ll I c;rJ ~ cB' ~ cB' l-JTlm it \iTT 'l=fmr a «re re «re am,),2@ge tepees%2%
(b) In case of rebate of duty of excise on goods exported to any country or(fertifrY(i~J}Jlicn'i"',lr:
India of on excisable material used in the manufacture of the goods which are ,~p0rted;..t.t9:~iany % ~

1

country or territory outside India. . \~ ;l((•'.cj, l,
\
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(1) ta 3qrzrcen 3rf@fa, 1944 ctr tTRT 35- uo~/35-~ cTi 3fc:r"@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0

a
qafRga 4Rb 2 (4)a i sag 3rur srcarat at ar4la, r#tatm i 4ta

can, #€hr Gara1 yea vi ara r8ta unferaar (Rrec) #t ufa au 4)fat,
~i:;1-Jctlcillct B :m-20, ~~ i:;1ffclcc-1 cbl-LJl\3°-s, l'.JmOfr ~. ;jjl$1-Jcilcillci-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) abo11e.

(2) aha snye (r4ta) Rum1aft, 2001 c#i" 'cTKf 6 cT? 3fc'IT@ >i"C!?f ~--~-3 B ~mffif
fag air arfl#tu mrnfera@i at nu{ rat a fag 3r4ta f; r;mt#t ufzjj fea
uei sn zrcs #t l-f/Tr, &fTi:i'f c#i" l-fiTr 3TT'< "C'l1TfllT <Tm~ wrc: 5 c>rmr m ~ cpl-[ t cffii
"WrC: 1 ooo / - 6tr uf ehftl usi sn zrca at l-frT, &fTi:i'f c#i" l-frT 3TT'< "C'l1TfllT ·rzn uif
~ 5 c>rmr m 50 c>rmr cfcb" "ITT at u; soo/- #h ht stfi ui sn ca at l-fiTr,
&fTi:i'f c#i" l-fiTr 3TT'< "C'l1TfllT <Tm_~ ~ so "C'lruf m ~ "G<:JTcTT t crITT ~ 10000/- i:ifR:r
hurt eft I c#i" ~ xim ll cb -< Rin-c: 1-< * -.=ni-r "ff ~xs11 Raia grre a a ii iier al rt] 2=· ....._,___

rrea ena #fa Rana &a tans # nenr ar st <6%E3RON• ss ·3@ex,es°°... :
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form Ei ag./;j.:;, ~CJ,~1

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanie~ §gain~t;f j ]'
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and R~s<&~\OOOk,:,}·~ J;> .!.,
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and abo~~ BQ,'La~~ .,,cf '-..:
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch~~~~".'

(<T) ~ ~ cpl" 40al fag R@a ma # as (hurl zur +er at) mm fcpm <Tm
l=flc1 if I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tT 3ffcti:I '3c'llf~1 c#l" '3c'lllc\1 ~ cB" ~ cB" fuiz sit set #Ree mt #t n{& 3ffi
ha or?gr ut g er ya fa jaifa mgr, srfta # m tfITTTI m wm TR m
~ if fcm=r 3'.f~ (.=f.2) 1998 m 109 rt fgaa f€ mrg st1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) hr sari gcen (r#ta) Rural, 2001 cB" ~ 9 cB" 3fc:r"@ Fclf.-lRcc: >i"C!?f ~
~-8 B cfr mfl?TI i, hfa arr a TR oner hf Rea ffirf l-fffi * -iflm ~-~ ~
~ ~ ctr <TT-<TT mfl?TI cTi W[f ~ 3ITTIG'l fcnm vfFlT ~ I ~ x=fT[f -mm ~- cBT
~{.cll~ftq ct; 3@llc'f tTRT 35-~ B ~erfmr IBl" cT? :fIBR cT? ~ cT? W[f -trarR-6 ~ ctr ~
ft al#t afezy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 morths from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfcl'1'11 3ITTIG'l cT? arr uri iaa a va ag qt u saa a st at ur? 20o/
#ha q1at #t ug oil si vicaz va c>rmr a sanar st m 10001- ctr ~~ ctr
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

flt zrca, aha satzren vi hara a4)#tu mznf@au a ,f 3rfta--
Appeal.to Custom, Excise, & Service Tax Appellate Tribunal.
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated •

(3) zue s an±r ia{ am?ii mar~ NITT i m~~~~ f&-q i:imrcBT :fIBA~
~ x'f fcpm \J[Al" ~ ~ "ff&l ~ "ITTcf ~ ·-ifr fcn ~ i:icfr cpn:f "x:r ~ ~ f&-q 'll~ 3~

~<ITT ~~ m~ ~ <ITT ~~ fcl,m iJTI'ITT ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-llllll cill ~~1970 ~~~ c#l°~-1 cfi 3iw@~~~
'3cm ~ m a sr?gr zqenRe,fa fufu If@rat a 3mag r?a 6lg IR R
xtl.6.50 W cfiT ararazu g[ca feaz cam etaft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa ail iifermii at firua at fzrii c#l- 3ITT aft ear 3naff fhu ur ?
\JCT" #tr gyca, #tu qua zca yi hara 3rql#a mrnf@raw (aruffaf@) fa, 1982 if
ffea &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #ta era, Mc4r 3eua ra vi iaa 3rqtrr uf@awT (G8la) mm J11frm hmai
a#4tz 3ear area 3#f@1fer#, &&yy Rt ent 39q # 3iaiia farzr(«in-2) 3#f@)fez1# 26&(2e& &t
in 29) fecia: €.a.28y Gt c8l" fcra'R:f~. ~'<..'<..'ii c8l" 'tlmom 3iasir +hara at aft rap&r
wr{&, zr fafra# are pa-fr rmnear 3rfarf &, agr fagr IT m" 3t=rJ1c=r~ cfil"~ c:mfr
3)f@a 2rfraal «uua 3rf@rat
ace4tar5=ulzravipara h3iaiiair ft arz era" ii fear gr@&

(il 'tlm 11 '5f m- 3t=rkc=r ~<drfu:r m
(ii) r sm # #t a{ na "{ITT!

(iii) cal sun f@4rah h fer# 6 m" 3t=r<frc:r ~m

_. 3matarf zrzfzrnr han far (i. 2)~.2014 m 31W8lqa fad 3rd#zru1frat h
a fa1efrerr 31if 'QZf 3m cfi1' BT"J:.~~I

For an appeal to be filed before the CESTAT, it is m~ndatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, i
Under Central Excise and Service Tax, "Duty demanded" shall include:

''i
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the denvat Credit Rules.

➔Provided further that the provisions of this Secti:on shall not apply to the stay
application and appeals pending before any aP1'Jellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ,

i
(6)(i) ~~QT m m'a" 3rd) f@aUr ah +rag sg ya 3rrar erez e;Us Fc:lcllR.ct ~mwr fcnQ" trnr~

m 10%~tf{ 3-ITT~~c;usfc:lc11R.a ~'ct6fc;usm 10%~tRciTT'5IT~i1

(6)(i) In view of above, an appeal against this order shall lie before the Tribur-i91 on
payment of 10% of the duty demanded where duty or duty and penalty are iri~~,\,l~Gf~
er=toy. sere peaty atone ssue: fr4 $?z,~ •-r .,,.,..,. .%so ' =a]k "% ,'

\' ':',: ..~:.,..,,~-~ .-,c~7··\\ '-0' ..-.::, l'"'I --;:>'-v:~- ~ ....~·Hy.-·• "5.er±
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ORDER-IN-APPEAL

Two appeals have been filed by M/s Theo Pharma Pvt Ltd.,Plot No.819/C,

Rakanpur, Ta-Kalol, Dist. Gandhinagar (hereinafter referred to as 'the appellant').

2. Briefly stated, the appellant . was holding Central Excise registration

No.AAACT7013PXM001 and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff Act,

1985 (CETA, 1985). The appellant was availing value based SSI exemption up to

clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the 'SSI notification') for: clearance of its own goods,

whereas the goods manufactured for loan licensees under various brand names not

belonging to the appellant, was cleared on payment of Central Excise duty @ 16% from

the first clearance in a financial year. The appellant was availing CENVAT credit of duty

paid on inputs used in the branded goods manufactured on behalf of loan licensees and

cleared on payment of duty from first clearance in a financial year, whereas in respect of

its own manufactured goods, CENVAT credit was availed after crossing the SSI

exemption limit 'of Rs.150 Lakhs aggregate clearance value in a financial year. The

factory of the appellant was falling within 'rural area' as defined in paragraph 4 of the

SSI notification. The exemption contained in the SSI notification did ·not apply to

specified goods bearing a brand name or trade name whether registered or not, of another

person, except in cases where such branded specified goods were manufactured in a

factory located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the exemption

limit of aggregate of first clearance value not exceeding 150 Lakhs Rupees made on or

after 1April in a financial year and also for the purpose of detennining the aggregate

value of clearances of all excisable goods for home consumption by amanufacturer from

one or more factories, or from a factory by one or more manufacturers not exceeding 400

Lakhs Rupees in the preceding financial year. As the appellant had failed to add the value

of branded goods for the purpose of determining the said aggregate values of clearances

in a financial year as well as the preceding financial year, two show cause notices were

issued, which were adjudicated by the Deputy Commissioner/Assistant Commissioner of

Central Excise, Kalol Division, Ahmedabad-III (hereinafter referred to as 'the

adjudicating authority) by issuing the Order-in-original (hereinafter referred to as 'the

impugned orders') as detailed in the following table:

S.N O.I.O. No. & Date Period covered Duty Penalty
confirmed imposed

1. 39/D/2008-09 -04.03.2009 2007-08 Rs.3,83,903/ Rs.3,83,903/
2 300/D/2007-08-24.03.2008 2006-07 Rs.2,86,966/ Rs.2,86,966/

O

0
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3. Being aggrieved, the appellant has filed the instant two appeals mainly on the
Igrounds that:

The confirmation of demand is not maintainable as they have already paid the

duty on clearance of loan licensee and if the clearances are clubbed with the

clearance of them for calculation of exemption limitthan the amount paid require

to be restored; that the duty cannot be demanded twice on the same goods.

• No penalty is imposable as the case is not of any fraud, collusion or mis-statement

of suppression of facts.

• They relied on Commissioner (Appeals) order No.165-170/2006 dated23.05.2006

; 247 to 248/2006 dated 25.07.2006 and case laws reported in 2004 (175) ELT

754(Tri-Chennai); 2005(189) ELT 423 (Tri-Chennai).

4. Personal hearing in the matter was granted on 19.04.2017, 17.05.2017,

20.06.2017, and 20.07.2017. However, the appellant did not avail the opportunity of the

said personal hearings. I observe that as per Section 35(1A) of the Central Excise Act,

1944 no adjournment more than three times shall be granted. Further, the issues involved

in these cases have already been decided by me in various Order-in-Appeals in view of

CESTAT order No. A/11505-11506/2015 dated 02/09/2015 and the said decision is

required to be followed in these cases also. Therefore, the case is taken for decision ex-

parte.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum. On perusal of records I find that the appeals filed by the appellant were

transferred to call book in the year 2008-09 in view of Stay Order No.

S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a similar

matter in an appeal filed by M/s Kosha Laboratories. Now Order No. A/11505-

11506/2015 dated 02/09/2015 in the matter ofMIs Kosha Laboratories vs Commissioner

of Central Excise, Ahmedabad-III has been issued by CESTAT, Ahmedabad. The

operative part of this order having a direct bearing on the facts the appeals filed by the
I

appellant against the impugned orders is reproduced as follows:
. 1
"6. We find that the Tribunal in the case of Pharmahza (India) (supra) on the
identical situation observed that the duty paid on the bi·anded goods is more than
duty now being demanded, should neutralize entire demand required to be
verified and matter was remanded. The relevant portion of the said decision is

I

reproduced below:-:
I

3. Learned advocate has assailed the impugned /orders on limitation as
also on merit. As regards limitation, he submits that the reasoning
adopted by Commissioner that the appellants has suppressed the fact o
their factory was located in rural area, cannot be upheld inasmuch as the ~
said fact is not capable of being suppressed. Revenue was very well
aware of location of their factory and as such, it cannot be said that there
was any suppression on their part. Arguing on merit, learned advocate
has drawn our attention to the earlier order passed by the Tribunal in
case of Mis. Kline Chemicals P. i Ltd. (Order No. 
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 (T~'ftj~~".:_c::_:_~~µ~\ttr.

,,, "; ;~',.~~ 0, itr . 1 z
.Ea. • 3#c &ii'.
\\fr ~ ~- .:·_" .:) ,':';'
\

~o ~;,~.., p \...,:
e ••
'9go;«.> kere"
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wherein after taking note ofthe Larger Bench decison ofthe Tribunal in
case of CCE, Coimbatore v. Mis. Marutham Textiles (P) Ltd., 2003
(153) EL.T, 219 (Tri.-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio ofabove decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment
ofduty, which according to Revenue should not have the paid duty. As
such, duty already paid on such branded goods is required to be adjusted
against the duty now being demanded from the appellant. It is the
appellant's contention that the duty paid on the branded goods is much
more than the duty now being demanded and would neutralize the entire
demand, and is required to be verified. For the said purpose, we remand
the matter to the original adjudicating authority. We also find favour
with the appellant's plea oflimitation, we direct the Commissioner that
such re-quantification exercise is to be done only for the period within
limitation.

5. Both the appeals are disposed off in above manner

7. In the case ofPharmanza (India) (supra), the Tribunal dropped the demand for
the extended period oflimitation on the identical situation. Hence, we do not find
any merit in the appeal filed by the revenue. As there is no suppression of fact,
penalty imposed under Section 1 lAC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed of
in above terms."

7. It has been intimated by Superintendent (RRA), Central Excise, Ahmedabad-III

vide letter F.No. IV/16-17/Ahd-III/RRA/Misc-CESTAT/2016-17 dated 05/07/2016 that

CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case ofM/s

Kosha Laboratories has been accepted by the department on monetary ground. It is

settled law that judicial discipline binds the adjudicating authority / appellate authority to

follow the principles laid down by Tribunals / Courts, unless it is set aside by a higher

forum.

8. Therefore, following the ratio of Order No. A/11505-11506/2015 dated

02/09/2015 in the matter ofM/s Kosha .Laboratories vs Corr.missioner ofCentral Excise,

Ahmedabad-III, passed by CESTAT, Ahmedabad is corre::t and proper in the instant

cases. Accordingly, I remand the matter to the adjudicating authority to examine all the

issues in line with the ratio given by Hon'ble Tribunal in the case of M/s Kbsha ~ 3'_~
· 4$.a» 7Laboratores supra and pass a reasoned order after giving the appellant fair oportuni:%$%,,"

represent their side ofthe case m accordance with the prmciples ofnatural Justice. {!(~· =u-./0} }i.
\• (\< ' ' . 1i' ~\~\ jt .!_,
'- +':·.4

We":±es

0

0
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9. 34h)aai errat# as 3J1frc;rr a fear 3uh#ah f@hut srar &. Both
-2a0

(sar gin)

3mm (3rhea -I)

Date:).j/07/2017

Attested

zln
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

To,
Mis Theo Pharma Pvt Ltd.,
.PlotNo.819/C, Rakanpur,
Ta-Kalol, Dist. Gandhinagar

Copy to:
· l. The Chief Conunissioner of Central Excise Zone, Ahmedabad.
2. The Conuriissioner of Central Excise, Ahmedabad-III.
3. The Additional Conunissioner(Systems) Central Excise, Ahmedabad - III
4. The Additional Commissioner, Central Excise, Ahmedabad-III
5. The AC/DC, Central Excise, Kalol Division
6 Guard file

7. P.A

the two appeals filed by the appellant stand disposed of in above terms.
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